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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CITY OF GREENVILLE, ILLINOIS, et al.

Individually and on behalf of all others
similarly situated,

Plaintiffs,
Case No. 10-188-JPG

V.

SYNGENTA CROP PROTECTION,

)
)
)
)
)
)
)
)
;
INC., and SYNGENTA AG, )
)
)

Defendants.

PLAINTIFFS’ RESPONSE TO SYNGENTA’S RESPONSE TO
THE COURT’S ORDER TO SHOW CAUSE

In its order to show cause, the Court specifically instructed Syngenta how to
respond: “The response must address each sealed document individually and must
set forth a justification, with citation to relevant authority, for maintaining each
currently sealed document under seal.” Doc 170 at 4. Instead of complying with the
Court’s instructions, Syngenta responded by accusing Plaintiffs of conspiring to
“exert pressure” on Syngenta by filing “excessive” exhibits in opposition to Syngenta
AG’s motion to dismiss for lack of personal jurisdiction. Although Syngenta did not
challenge the relevance of any of these exhibits to the jurisdictional analysis, it
nevertheless asked the Court to strike two-thirds of the exhibits because Syngenta
deemed them “unnecessary.” Syngenta’s only effort to comply with the Court’s order
consisted of invoking the question-begging label “confidential” to justify keeping

documents under seal. This effort falls far short of what the Seventh Circuit
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requires and what the Court ordered. Because Syngenta failed to meet its burden to
show cause, the Court should unseal all sealed documents in the record.
THE STANDARD FOR SEALING COURT DOCUMENTS

The public has a presumptive right to access all court documents relating to
dispositive motions. See Citizens First Nat. Bank of Princeton v. Cincinnati Ins. Co.,
178 F.3d 943, 946 (7th Cir. 1999). Parties who want to keep documents under seal
bear the burden of showing that their interest in secrecy outweighs the public’s
right to access. Matter of Cont'l Illinois Sec. Litig., 732 F.2d 1302, 1313 (7th Cir.
1984). “In civil litigation only trade secrets, information covered by a recognized
privilege (such as the attorney-client privilege), and information required by statute
to be maintained in confidence (such as the name of a minor victim of a sexual
assault), 1s entitled to be kept secret ... .” Baxter Int'l, Inc. v. Abbott Laboratories,
297 F.3d 544, 546 (7th Cir. 2002).

Because Syngenta wants to keep documents related to Syngenta AG’s motion
to dismiss under seal, Syngenta must show that each document contains trade
secrets or similar protected information, and that the public release of the
information would cause Syngenta competitive harm. Id. at 547; Spindler v. Baker
& Daniels, LLP, 2010 U.S. Dist. LEXIS 23343, 1-3 (N.D. Ind. 2010) (“For material to
be protected, it must give the holder an economic advantage and threaten a
competitive injury--business information whose release harms the holder only
because the information is embarrassing or reveals weaknesses does not qualify for

trade secret protection.”) (internal quotation, citation omitted).
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Syngenta cannot rest on a naked assertion that the documents are
“confidential”; it must justify the assertion “by valid reasons and legal citations.”
Baxter Int'l, 297 F.3d at 548 (“Motions that simply assert a conclusion without the
required reasoning ... have no prospect of success.”); Mercedes-Benz USA LLC v.
Concours Motors, Inc., 2010 U.S. Dist. LEXIS 167, 49-50 (E.D. Wis. 2010) (“Blanket
statements that the documents contain confidential business information will not
do; rather, for each document, the party must identify the specific harm that might
result from public disclosure and explain why that harm outweighs the public's
Interest in open court proceedings.”).

If only part of a document needs to be sealed to protect a party’s legitimate
Interest in secrecy, then those parts that do not contain trade secrets should be
made public, with the full versions filed under seal. See Hicklin Eng'g, L.C. v.
Bartell, 439 F.3d 346, 348 (7th Cir. 2006); Citizens First Nat. Bank of Princeton, 178
F.3d at 945 (explaining that an order sealing documents containing confidential
information is overly broad because a document containing confidential information
may also contain material that is not confidential, in which case a party's interest in
maintaining the confidential information would be adequately protected by
redacting only portions of the document).

ARGUMENT

In its show cause order, the Court unequivocally instructed Syngenta to

address whether sealed documents should remain under seal—not whether sealed

documents were properly designated as “confidential” under the protective order.
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Id. at 2. Yet in response to the Court’s order, Syngenta attached an exhibit
purporting to “provide a justification for the confidentiality” of the sealed
documents—not an argument for keeping them under seal. Doc 182 at 1 (emphasis
added). Indeed, Syngenta’s response did not even identify the Seventh Circuit
standard for sealing court documents.

Moreover, Syngenta justified its “confidential” designations by asserting,

without explanation, that the documents contain “confidential business

€ 2«

information,” “confidential budget information,” “confidential product development

”

information,” “confidential internal strategy” and the like. Doc 182-1 (emphasis
added). Notably, Syngenta did not claim that any of these documents contain “trade
secrets,” nor did it explain how public access to the documents would cause it
competitive harm. In other words, Syngenta failed to articulate any basis for sealing
court documents recognized by the Seventh Circuit.

To put it more bluntly, Syngenta’s argument for keeping “confidential”
documents under seal consisted solely of attempting to justify that they are in fact
“confidential.” Not only did Syngenta address the wrong issue (whether the
documents are “confidential”), but it also assumed the very conclusion the Court
ordered Syngenta to prove—that these purportedly “confidential” documents qualify
to remain under seal. Such question-begging justifications are not enough. See
Baxter Int'l, 297 F.3d at 548 (“Motions that simply assert a conclusion without the

required reasoning ... have no prospect of success.”); Mercedes-Benz USA, 2010 U.S.

Dist. LEXIS 167, 49-50 (“Blanket statements that the documents contain
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confidential business information will not do; rather, for each document, the party
must identify the specific harm that might result from public disclosure and explain
why that harm outweighs the public's interest in open court proceedings.”).

Syngenta’s response to the Court’s show cause order highlights a more
fundamental problem with Syngenta’s approach to discovery—its abuse of the
“confidential” designation. Of the roughly 600,000 documents that Syngenta has
produced in the related Holiday Shores case, it has designated over 400,000 of them
as “confidential.”! The vast majority of these designations strain credibility. Indeed,
in response to the Court’s show cause order, Syngenta conceded that 73 of the 321
“confidential” documents that Plaintiffs filed under seal are not actually
“confidential.” Doc 182-1. For the remaining 248 documents, Syngenta continued to
assert confidentiality but did not explain what its “confidential” designation meant.
1d.

It appears that Syngenta applied the definition of “confidential” found in the
protective order. But the protective order defines “confidential information” as that
which “may reasonably be characterized by a party as intellectual property, a trade
secret, or confidential and proprietary information.” Doc 90 at § 3 (emphasis
added). The Seventh Circuit has invalidated protective orders containing similar
definitions because they provide no objective standard for testing the legitimacy of
“confidential” designations. See Citizens First Nat. Bank of Princeton, 178 F.3d at

945 (“The order 1s not limited to trade secrets, or even to documents ‘believed to

1 Syngenta also designated every word of every deposition taken in this case
as “confidential.”
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contain trade secrets,” which anyway is too broad both because ‘believed’ is a
fudge.”).

Plaintiffs foresaw this problem when they objected to the use of this
expansive definition of “confidential information” in the protective order and asked
instead for a narrow definition tied to the Uniform Trade Secret Act’s definition of
“trade secret.”? That way, documents that Syngenta designated as “confidential”
would by definition contain “trade secrets,” and could thus presumptively be filed
under seal in compliance with Seventh Circuit precedent. But since Plaintiffs lost
their argument on the protective order, they had only three options in filing
“confidential” documents with the Court:

(1) act as the sole arbiter of which documents contain “trade secrets” and
risk violating the protective order;

(2) disclose all “confidential” documents they intended to file to Syngenta
weeks or months before filing, so that Syngenta could determine which
documents contain “trade secrets”; or

(3) file all “confidential” documents under seal.3

Plaintiffs chose the only prudent course and filed under seal all documents that

Syngenta designated as “confidential.”

2 See Exhibit 1, Stephen Tillery’s letter to Judge Frazier dated September 17,
2010.

3 Syngenta argues that Plaintiffs could also have challenged its “confidential”
designations under the protective order. While the protective order does provide a
mechanism for challenging “confidential” designations, any challenge by the
Plaintiffs would be futile because the definition of “confidential information” is so
vague that virtually any document could fall within it. Further, Plaintiffs would
have to initiate any challenge months ahead of any actual filing with the Court to
allow the process to run its course, thus requiring Plaintiffs to produce their work
product to Syngenta long before they are required to file their papers.
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Instead of explaining why those documents should remain under seal, as the
Court ordered, Syngenta asks the Court to strike two-thirds of Plaintiffs’ exhibits
based upon its conspiracy theory that Plaintiffs “may have filed hundreds of
documents in the public record for the sole purpose of obtaining an order unsealing
them ... .” Doc 182 at 5 (emphasis added). Syngenta analogizes this case to Walker
v. Gore, 2008 WL 4649091 (S.D. Ind. 2008), where the plaintiffs gratuitously
attached to their complaint certain documents that they were contractually
forbidden from making public. Id. at *1. Plaintiffs here did not gratuitously file
confidential documents with the Court; they did so because Syngenta AG moved to
dismiss for lack of personal jurisdiction. To avoid dismissal, Plaintiffs had to
respond with evidence showing that Syngenta AG has sufficient contacts with
Illinois. Because the personal jurisdiction analysis takes into account the quantity
of a defendant’s contacts with a state, it was appropriate for Plaintiffs to present the
Court with their admittedly voluminous evidence in support of jurisdiction.

Importantly, Syngenta does not argue that even one of Plaintiffs’ exhibits is
irrelevant to the jurisdictional analysis. Instead, Syngenta complains that Plaintiffs
did not specifically cite every exhibit in the body of their brief—rendering all
uncited exhibits “unnecessary and excessive.” Syngenta’s argument—to continue
the theme of the day—is “hogwash.” First, Plaintiffs attached and cited as Exhibit 1

to their opposition brief a summary of the important features of all other exhibits,

4 Plaintiffs also inadvertently filed under seal several documents that
Syngenta did not designate as “confidential.” That error resulted from Plaintiffs
grouping their exhibits, per the Clerk’s instructions, into as few discreet
documents as possible to avoid entering over 365 separate CM/ECF transactions
for a single pleading.
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explaining how each exhibit supports the Court’s exercise of jurisdiction over
Syngenta AG. Doc 112-1. These exhibits are obviously cited in Plaintiffs’ opposition
brief because Exhibit 1 is cited in the brief. Second, Syngenta provides no coherent
argument for why Plaintiffs’ failure to specifically cite each exhibit in the body of its
brief renders the uncited exhibits “unnecessary and excessive,” and thus subject to
being struck. Finally, Syngenta offers no support for its mistaken speculation that
Plaintiffs put these exhibits in the record “for the sole purpose of obtaining an order
unsealing them.” Doc 182 at 5. Because the exhibits are relevant and the Court may
rely on them in its decision on Syngenta AG’s motion to dismiss, there is no basis
for striking any of them.
CONCLUSION

Syngenta has refused to comply with the Court’s show cause order and failed

to offer any explanation for why any documents should be kept under seal. The

Court should unseal every document in the record.
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Respectfully submitted,

By: /s/ Stephen M. Tillery
STEPHEN M. TILLERY
KOREIN TILLERY, LLC
CHRISTINE J. MOODY
CHRISTOPHER A. HOFFMAN
CHRISTIE R. DEATON
MICHAEL E. KLENOV
505 N. Seventh Street, Suite 3600
St. Louis, Missour1 63101
Telephone: (314) 241-4844
Facsimile: (314) 241-3525
STillery@koreintillery.com
CMoody@koreintillery.com
CHoffman@koreintillery.com
CDeaton@koreintillery.com
MKlenov@koreintillery.com

PATRICIA S. MURPHY
MURPHY LAW OFFICE
P.O. Box 220

Energy, Illinois 62933-0220
Telephone: (618) 964-9640
Facsimile: (618) 964-1275
tsuemurphy@gmail.com

BARON & BUDD, P.C.
SCOTT SUMMY

CARLA BURKE

CELESTE EVANGELISTI
CARY MCDOUGAL

3102 Oak Lawn Avenue, Suite 1100
Dallas, Texas 75219-4281
Telephone: (214) 521-3605
Facsimile: (214) 5620-1181
SSummy@baronbudd.com
CBurke@baronbudd.com
CEvangel@baronbudd.com
CMcdouga@baronbudd.com

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on May 20, 2011, I electronically filed Plaintiffs’ Response to
Syngenta’s Response to the Court’s Order to Show Cause with the Clerk of Court
using the CM/ECF system, which will electronic deliver notice of the filing to:

Kurtis B. Reeg

Reeg Lawyers, LLL.C

1 North Brentwood Blvd.
Suite 950

St. Louis, MO 63105
314-446-3350

Fax: 314-446-3360

Mark C. Surprenant
Charles Adam Cerise
David M. Stein

Lara E. White

Adams and Reese LLP
4500 One Shell Square
New Orleans, LA 70139
504-581-3234

Michael A. Pope
Christopher MacNeil
Murphy

Jocelyn D. Francoeur
Todd R. Wiener
McDermott, Will et al. -
Chicago

227 West Monroe Street
Suite 4400

Chicago, IL 60606-5096
312-984-7780

Fax: 312-984-7700

By: /s/ Stephen M. Tillery
STEPHEN M. TILLERY
KOREIN TILLERY, LLC
505 N. Seventh Street, Suite 3600
St. Louis, Missouri 63101
Telephone: (314) 241-4844
Facsimile: (314) 241-3525
STillery@koreintillery.com
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